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LaSKA Broadca.ting Corporation ("Petitioner"), licen..e of

television broadcast station WHKE, Channel 55, Kenosha,

Wisconsin, pursuant to section 1.401 of the co_ission's RUles,

hereby petitions for ...ndaent of section 76.51(a) ~f the

Commission's Rules to redesignate television aarket number 23,

presently designated as "Milwaukee, Wisconsin", as "Milwaukee ­

Kenosha - Racine, Wisconsin." Petitioner further requests the

co_ission to consider this petition under the expedited

procedures adopted in its recent RePQrt and Order in MM Docket

No. 92-259.11

11 IwpleMntatiQD of the cable Television CONIUMr Prot;act;iOJ)
and CQmpetitiop Act Qf 1"2, POe 93-144, 8 PCC Red.
(released March 29, 1993) ("lbWt-carrv Order"). At
paragraph 50, the Must-carxx order prQvides for is.uance of
a notice Qf proposed rule..kinq withQut first seeking public
CQ_ent Qn reque.ts such •• Petitioner's. Further, section
76.51, as amended by the KYat-carry order, includes a _Qte
prQviding, in part, that petition. fQr ruleaaking "shall not
be SUbject tQ the public nQtice prQvisiQns Qf SectiQn 1.403
of this chapter."



I. IIft'IlODUC'l'IOJI UD 8&CItGOmm

Milwaukee, Racine and Kenosha are situated in close

proximity along the western shore of Lake Michigan in the

southeastern corner of Wisconsin. Racine is so.. 24 ailes south

of Milwaukee, and Kenosha is approxi..tely 10 ailes south of

Racine. Each city is a aajor population center in its own right,

each meriting separate status as a Metropolitan statistical Are.

(MSA) as designated by the u.s. Office of Management and

BUdget.~! Together, the three cities form a continuous and

closely related popUlation belt running along the lake front

south froa Milwaukee to the Illinois border. Both Kenosha and

R.acine are included by Arbitron in the Milwaukee Survey Area and

Milwaukee Area of Dominant Influence (ADI). There is significant

overlap of coverage areas among Petitioner's station (WHKE,

Channel 55, Xenosha), Station WJJA, Channel 49, R.acine, and the

seven television stations which are licensed to Milwaukee. l !

Although station WHKE i. entitled to carriage on Milwaukee

and Racine-area cable systems under the rules adopted in the

1!

l!

Under current standards adopted in January 1980, each MBA
must include at least: (a) one city with 50,000 or acre
inhabitants, or (b) a Cellaus Bureau-defined urbanized area
of at least 50,000 inhabitants and a total MBA population of
at least 100, 000. statistigal '''tract of the unit. st;atM
1i2a, 112th Edition, U.s. Departaant of Coaaerce, Bureau of
the Census, Appendix II, p. 896.

The seven television stations licensed to Milwauk.. are:
WTMJ-TV, Channel 4; WITI-TV, Channel 6; WISN-TV, Channel 12;
WVTV, Channel 18; WCGV-TV, Channel 24; WVCY-TV, Channel 30;
and WDJT-TV, Channel 58.
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Mu.t-Cirry Order, such carriage would engender copyright license

liability for the cable operator.. This is because section 111

of the Copyright Act, 17 U.S.C. S 111(f), continues to define

"local" and "di.tant" television station signals pursuant to the

Co.-ission'. old .u.t-carry rules which preceded those adopted in

the Must-Carry order. For purpo••s relevant to Petition.r's

request, the prior aust-carry rul.s include classification of a

signal as "local" where the television station's city of license

has "de.ignated community" status in the commission's Top 100

Market List under Bection 76.51 of the Rules. Accordinqly,

redesiqnation of the Milwaukee aarket as "Milwaukee - Kenosha ­

RAcine" under Bection 76.51 as proposed in this Petition, will

permit Milwaukee and Racine-area cable systems to carry WHKE on

an equal basis with other television stations in the .arket

without incurring "distant signal" copyright liability.

II. .ftIlfIOIID'..aGJt08U,........ "CC*IIOIIALI'I'Y" ..OUI.....
"'rULInBD UIIOD D. 1IU.,,-eaaaY OIlDD

The Commission recognized in its Must-carry Order that its

Section 76.51 Top 100 Market List was out of date, having been

derived largely from Arbitron's 1970 prime time household

rankings. Indeed, the Commission acknowledged that Section

614(f) of the Cable Act of 1992 requires the Commission to make

revision. needed to update the list and the designated market

camaunities included in the list.!/ The Commission further

!/ Must-Carry Order, para. 48.
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recognized that since Congress had specifically directed the

Co.-ission to use current ADI markets for determining .uat-carry

rights, the required updatinq of Section 76.51 list would

primarily affect copyriqht liability.il The Commission

decided, however, that the record was insufficient in the Must­

Carry Proceeding (MM Docket No. 92-259) to make wholesale

revisions to Section 76.51, concluding that it would only uPdate

the existinq list by adding those designated co.-unities

requested by parties providinq specific evidence that change to a

particular market is warranted.il The Commission stated that

it would eXPect such parties to provide evidence that

"demonstrates co..onality between the proposed co..unity to be

added to a market desiqnation and the market as a whole."ll

There is stronq evidence of co.-onality amonq Kenosha,

Racine and the Milwaukee market as a whole. The three cities are

center points for three immediately adjacent MSAs which together

encompass a continuous, closely located, and densely popUlated

il Id.

il The co..ission ..de only thr.. .adifications to the section
76.51 list in ita lust-CArry Order pursuant to such
individual requests: rena.iNJ the ColUllbus, Ohio ..rket to
include Chillicothe; adding New London to the Hartford-New
Haven-New Britain-Waterbury, connecticut, market; and
changing the Atlanta, Georqia, market to Atlanta-Roae.
Must-carry Order, para. 50.

11 ,xg.
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corridor in the southwest corner of Wisconsin which abuts the

Chicago, Illinois, MBA to the south.1I

The co.-onality between Kenosha, Racine and Milwaukee is

also reflected in Arbitron's treataent of the Milwauk.e .ark_t.

Thus, Arbitron includes Kenosha and Racine not only within the

larger Survey Area, but also within the Milwaukee ADI. Indeed,

Arbitron identifies the ADI as "Milwaukee (Kenosha &

Racine) ".11 The ADI, a standard aarket definition consisting

of all counties in which the ho.e market stations receive a

preponderance of viewing, reflects Arbitron's view that Kenosha

and station WHKE are part of the Milwaukee market. The ADI

establishes that, for economic purposes, WHKE participate. in a

co..on television market with the stations licensed to Racine and

Milwaukee.

II The Milwaukee, Racine, Kenosha and Chicago MSAs are actually
designated as Priaary Metropolitan statistical Ar.as
("PMSAa"). Under current standards adopted in 1980, within
..tropolitan ca.plexes of one .illion or more population,
separate cc.ponent areas ...tinq certain criteria are
defined and designated as PMSAa, and any area containing
PMSAs is designated a Consolidated Metropolitan Statistical
Area ("CMSA"). 1990 U.S. CensWi popUlation figures for the
Xilwaukee, Racine and Xenoaha PJISAa are: Milwaukee,
1,432,000; Racine, 175,000; and Xenosha, 128,000. The
Milwaukee and Racine PMSAs are included within the
Milwaukee-Racine, WI CMSA. The Xenosha PllSA is inclUded
within the Chicago-Gary-Lake County (IL), IL-IN-WI CMSA.
statistical Abltract of the united states 1992, 112th
Edition, U.s. Department of Co...rce, Bureau of the Census,
ApPendix II.

II Broadcasting & Cable Yearbook, Arbitron ADI Market Atlas,
p. C-187.
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III. ..JI'JOIID'.....a.L ........ ftaDII'IODL 1'.1' JIQ1l A
n»BBllAt'm> ttm..naIOII .UK.,

The CaBaission has defined a hyphenated television aarket as

one characterized by acre than one ..jor population center

supporting all stations in the Barket, including competing

s~ations licensed to different cities within that market

area. 1Q1 The Milwaukee market consists of three major

population centers: Milwaukee, Racine and Kenosha. Thua, a

Milwaukee - Kenosha - Racine hyphenation would meet the first

prong of the Commission's traditional definition of a hyphenated

market. The second prong of the definition is also met. The

fact that the three major population centers support all stations

in the market is reflected in Arbitron's inclusion of Racine and

Kenosha, and the television stations licensed thereto, within the

Milwaukee ADI. Furthermore, the Grade B coverage contours of the

Kenosha and Racine stations include substantial areas overlapped

by the Grade B contours of the Milwaukee stations, and show

clearly that all three popUlation centers support all nine

stations -- t2 Kit, all nine Grade B contours reach all three

cities. (see Exhibit A).

The Commission also has stated that the "hyphenation" of a

market is based on the premise that stations licensed to any of

the named communities in the hyphenated market do, in fact,

compete with all stations licensed to such comaunities.ll/

11/ Cable Teleyision Baport and Qrder, 36 FCC 2d 143, 176
(1972).

11/ CATV-Non Network Agreement., 46 FCC 2d 892, 898 (1974).
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This definition is ..t as well. The Xenosha station (WHKB), the

Racine station (WJJA), and the .tations licensed to the pre..ntly

d••ignated Section 76.51 city of Milwaukee, have coverage area.

tbat substantially overlap; and, all of the.e stations do, in

fact, compete for audiences throughout the market area. WHKE

relies on the entire area served by it. Grade B contour for

economic support. There can be little doubt that WHKE is

unavoidably competing with the other stations in the Milwauk.e -

Xenosha - Racine market.

The Commission traditionally has looked to four factors in

evaluating individual market conditions consistent with the

underlying competitive purpose of the market hyphenation rule:

(1) the distance between the proposed community and the existing

designated community; (2) whether cable carriage, if afforded to

the SUbject station, would extend to areas beyond its Grade B

signal coverage area; (3) the presence of a clear showing of a

partiCUlarized need by the station requesting the change of

market designation; and (4) an indication of benefit to the

public from the change.lil

All four factors are supportive of the proposed

redesignation of the Milwaukee market. First, the tri-citie. are

proximate -- Racine is 24 miles south of Milwaukee and Xenosha is

10 miles south of Racine, and the Milwaukee, Racine and Xenosha

MBAs are contiquous. By contrast, the redesignation of the

lil iaA,~, Major Televi.ion ..rtets (Fresno-yisalia. Calif.,
57 RR 2d 1122 (1985).

7



A~lanta aarket a. Atlanta-Roae, a. approved in the Mv.t-car~

order, involved ca.aunitie. that are .0118 56 .ile. apart. ill

The second factor, whether cable carriage, if afforded to

the subject station, would extend to areas beyond its Grade B

signal coverage area, would no longer seem to have relevance

given that the new must carry rules adopted by the co..i.sion in

the Must-Carry Order are keyed to the ADI rather than the Grade B

contour looked to under the old must-carry rules. Nonetheless,

the proposed modification of Section 76.51 substantially co~lies

with this criterion as well since the majority of Milwaukee-area

cable systems which would be affected by the rule change are

within the Grade B contours of the Racine or Kenosha stations.

With respect to the third factor, a particularized need tor

the proposed rule change exists. station WHKE already has been

notified by several Milwaukee-area cable systems that they will

not carry the station because of copyright liability. The need

for the proposed amendment to Section 76.51 is thus not

theoretical, but real and immediate. Finally, the public will

benefit from the proposed redesignation because it will bring to

the cable systems in the Milwaukee-area diversified progra..ing

from an independent UHF television station.

ill It should be noted that the distance between Rome and
Atlanta was not ameliorated by co-location of transaitters,
a factor sa.eti..s considered by the co..is.ion in
addressing the proxiaity factor. .bA, Bequest of TV 14 «

Inc. to Mend Section 76.51 of the COAission's BulA', 7 FCC
Red 8591, 8592 (1992).
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III. COIICLUSIO.

Petitioner's proposed redesiqnation ot the Milwauk.. aarket

i. consistent with the rationale ot the Must-carry order, ...t.

the "co.-onality" standard described therein, and would addre.s

the ano.alous circumstances created by the treat..nt ot station

WHKE as a "local signal" under the new must-carry rules and as a

"distant signal" for copyright liability purposes with re.pect to

Milwaukee-area cable .yst.... In addition, the requested

redesignation .eets the standards traditionally applied by the

Commission in creating hyphenated markets under Section 76.51 of

its Rules. Accordingly, it is reque.ted that the co_i••ion

issue a notice of proposed rulemaking to amend Section 76.51 of

the Rules to redesignate the Milwaukee market as "Milwaukee ­

Kenosha - Racine", in accordance with the expedited ruleaakinq

procedures established in the Must-carry Order.

Respectfully submitted,

LBSD BROADCU'l'IIIG COIUtOIl&lfIC*

September 28, 1993

6Sl31-003\53927

By:

9

John E. FIorInI, III
Francis E. Fletcher, Jr.
Gardner, Carton' Douglas
1301 K Street, N.W.
suite 900 - EAst Tower
Washington, D.C. 20005

Its Attorneys
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CERTIFICATE or SIIVICE

I, sonia J. Arriola, a -.cretary in the law fira of Garclnar,
Carton' Dougla., certify that I bave this 28th day of sept.-ber,
1993, cauaed to be _nt by hand delivery, a copy of the fortlCJOiDCJ
PETITION rOR EXPEDITED RULEMAXING to the following:

Hr. Roy J. stewart
Chief, .... Media Bureau
Federal Co..unication. Commi.sion
1919 M street, N.W., Room 314
Washington, D.C. 20554

Alan Aronowitz
Federal Co..unication. Co.-i••ion
2025 M street, N.W., Room 8002
Washington, D.C. 20554

F:\FEF\PlD\53927.1
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